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THE BIANNUAL SURVEY OF NEW YORK
PRACTICE: PART V
Prepared by the St. John's Law Review Staff Under the
Direction of DAVID D. SIEGEL f
Introduction
The Biannual Survey,* an established feature of the St. John's
Law Review, is now in its fifth installment. Since the last in-
stallment, several cases of significant procedural impact have been
decided. Especially noteworthy are the Court of Appeals cases
involving CPLR 302, Singer v. Walker and Feathers v. McLucas.
In both cases, the Court limited the effect of the long-arm statute
with respect to what constitutes a tortious act within the meaning
of the statute. In the Singer case, however, the Court broadened
the application of what constitutes a transaction of business cogniz-
t B.A., Brooklyn College; LL.B., St. John's University School of Law;
Associate Professor of Law, St. John's University School of Law; Assistant
Counsel, Joint Legislative Committee on Court Reorganization; Draftsman,
New York City Civil Court Act, Uniform District Court Act and Uniform
City Court Act; CPLR Coordinator, Commission on Estates for Revision
of Surrogate's Court Act; Consultant on Practice and Procedure, New
York State Judicial Conference; Member, New York Bar.
* The following abbreviations will be used uniformly throughout the
Survey:
New York Civil Practice Law and Rules ........................................ CPLR
New York Civil Practice Act ................................................................ CPA
New York Rules of Civil Practice ....................................................... RCP
New York City Civil Court Act .......................................................... CCA
Uniform District Court Act ................................................................ UDCA
Uniform City Court Act ....................................................................... UCCA
Real Property Actions and Proceedings Law ............................... RPAPL
Extremely valuable in understanding the CPLR are the five reports of
the Advisory Committee on Practice and Procedure. They are contained
in the following legislative documents and will be cited as follows:
1957 N.Y. LEG. Doc. No. 6(b) .................................................... FIsR REP.
1958 N.Y. LE. Doc. No. 13 ...................................................... SECOND REP.
1959 N.Y. LEG. Doc. No. 17 ........................................................ TH Rn REP.
1960 N.Y. LEG. Doc. No. 20 .................................................... FouRTH REP.
1961 FINAL REPORT OF THE AnvisoRY Co irnrTmu
ON PRACTICE AND PROCEDURE ................................................ FINAL REP.
Also valuable are the two joint reports of the Senate Finance and
Assembly Ways and Means Committees:
1961 N.Y. LEG, Doc. No. 15 ...................................................... FnrH REP.
1962 N.Y. LEG. Doc. No. 8 ........................................................ SixTh REP.
ST. JOHN'S LAW REVIEW
able under the statute. Particularly noteworthy cases have also
arisen under Article 31 and Article 32 of the CPLR.
The cases discussed herein are those deemed to be of the
most importance in the procedural area. Many other cases would
be included, but limitations of space prevent the treatment of those
less important but nevertheless significant cases. Few cases treated
in the Survey are exhaustively discussed. It is hoped, however,
that the Survey accomplishes its basic purpose, viz., to key the
practitioner to significant developments in the procedural law of
New York.
The Table of Contents is designed to key the reader to
those specific areas of procedural law which may be of importance
to him. The various sections of the CPLR which are specifically
treated in the cases are listed under their respective articles.
ARTIcLE 2- LImiTATIONS OF TIME
CPLR 204(a): Leave to sue MVAIC - statute of limitations tolled
while leave to sue is secured.
The victim of a hit-and-run automobile accident must, upon
notice to MVAIC, apply to the supreme court for an order per-
mitting an action against MVAIC.Y In Creswell v. Doe,2 plaintiff
petitioned the supreme court for leave to sue MVAIC. Leave was
not granted until a time equal to the period of limitations for both
wrongful death and personal injuries had elapsed.3 The court,
however, permitted the application of CPLR 204(a), which pro-
vides that the statute of limitations will be tolled for the duration
of a court-imposed stay or a statutory prohibition. Thus, the
statute of limitations was tolled from the time of the accident until
leave to sue MVAIC was obtained.
The fact that leave to sue was granted 127 days after the
wrongful death statute of limitations had expired, even when con-
sidered in conjunction with CPLR 2219, which gives a court sixty
days to file a decision on a motion, indicates that the motion was
made after the wrongful death statute had expired. Since suit
against MVAIC is statutorily prohibited until leave to sue is
granted, the court's construction of CPLR 204(a) suggests that
the entire period of time, from the accident to the granting of leave
to sue, is excluded from the statute of limitations. This may
allow the incongruous result that a hit-and-run victim may wait
an inordinate length of time before requesting leave to sue.
This result seems to be intended by the court, since the dissent
advised a strict application of the wrongful death statute of lim-
I N.Y. INs. LAW § 618(a).
222 App. Div. 2d 942, 255 N.Y.S.2d 946 (2d Dep't 1964).
3 N.Y. DEcED. EST. LAW § 130; CPLR 214(5).
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